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SCHULMAN J. 

[1] The issues in these cross-applications relate to a year-long dispute as to 

leadership of the Manitoba Islamic Association Incorporated (“MIA”), the owner 

of two mosques in Winnipeg and advocate for the general welfare of the Islamic 

community in Manitoba. 

[2] In one application, Naseer Warraich (“Warraich”), who was elected 

president of MIA at an Annual Meeting of the General Assembly (“General 

Assembly”) of the MIA held in November 2009 for a two-year term, seeks to 

have his presidency reaffirmed and the right to organize and carry out a by-

election for such number of directors as are required.  He says that three 

directors are to be elected, or in the alternative, five.  In the second application, 

Idris Elbakri (“Elbakri”) and six other persons claim that he is the president, and 

the others, members of the board of directors having been elected at the 

General Assembly held on June 6, 2010.  The Elbakri group seeks an order 

permitting them to conduct a general election for the directors and officers of 

MIA.  In essence, the issues have become: 

(i) who the president of the MIA is; 

(ii) how many directors there are at present; 

(iii) the nature of the election that is to be conducted and how many 

positions are in issue;  

(iv) who is to organize the election; and 

(v) when and how is it to be conducted? 

20
11

 M
B

Q
B

 9
 (

C
an

LI
I)



 

 

3

[3] MIA is a not-for-profit corporation incorporated under the provisions of 

The Corporations Act, C.C.S.M., c. 225 (the “Act”).  It operates pursuant to a 

general by-law known as its Constitution.  The events primarily in issue took 

place in January, February, May and June 2010.  As at January 28, 2010, 

Warraich was the president of MIA.  The other officers and board members, the 

executive council (“E.C.”), were Akram Rana (“Rana”), first vice-president; Kadim 

Al-Roubaie (“Al-Roubaie”), second vice-president; Sarfraz Crishti (“Crishti”), 

treasurer; Shariq Kidwai (“Kidwai”), secretary; as well as Soufi Taib and Ashfaz 

Rahim (“Rahim”), members at large.  MIA had a religious leader, known as an 

Imam, under contract for the period of November 1, 2009 to October 31, 2012.  

The contract provided that he was engaged by the General Assembly and that it 

could only be terminated by a vote of three-quarters of the members, with six 

months notice to the Imam. 

[4] The evidence before this court consists of 19 affidavits.  Cross-

examinations have been conducted, and the transcripts have been filed.  In 

addition, the court has before it the general by-law and other exhibits. 

[5] The general by-law provides that the General Assembly is the governing 

authority of the MIA.  Full members constitute the General Assembly: 

A full member is an adult who affirms the belief set out in the preamble, 
believes in the aims and objectives of the MIA, resides in Manitoba, has 
completed and forwarded to the Secretary of the MIA an application for 
membership and the membership fee for the current year. 
(Art. III, s. (1)(a)) 
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It provides for a seven-person E.C. (Art. V, s. 1).  The term of office is two years 

(Art. V, s. 2).  It provides that the E.C. shall implement the decisions of the 

General Assembly (Art. VI, s. 1): 

Four members of the Executive Council constitute a quorum at its 
meetings.       (Art. VI, s. 4) 
 
The Executive Council shall meet on a regular basis. (Art. VI, s. 5) 

The president or secretary shall call a meeting within seven days of 
notification if requested to do so by three members [of the Executive 
Council].       (Art. VI, s. 6) 
 

In the case of vacancies in the E.C., the general by-law, provides (Art. VI, s. 7): 

(a) In the event of an Executive position becoming vacant for 
whatever reason, it may be temporarily filled by he Executive Council to a 
maximum of two positions until the next General Assembly meeting, at 
which time a by-election will be held to fill these vacancies for the 
remainder of the term(s) of office.  This does not apply to the position of 
President and Vice President: 

(b) If the position of President or Vice President or if more than two 
Executive positions become vacant by resignations etc in any given year, 
these positions are to be filled through a by-election. 

The general by-law spells out the duties of the officers.  It provides that the 

president shall do the following: 

preside over meetings of the E.C., plan, organize and conduct the 
meetings of the General Assembly, have general supervision of the affairs 
of the MIA  and be, ex officio, a member of all committees established by 
the E.C.       (Art. VI, s. 10) 

The secretary is required to post a list of those members eligible to vote at least 

two weeks before any General Assembly meeting (Art. VI, s. 12(e)). 

The general by-law provides that the General Assembly shall meet at least once 

each year, each November, prior to which the E.C. must give four weeks notice 
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(Art. X, s. 1(b)).  With respect to meeting of the General Assembly, there is a 

provision that 

a full member shall have the right to propose to the Executive Council the 
inclusion into the agenda of a duly seconded notice of motion that 
pertains to policy matters.    (Art. X, s. 1(c)) 

It also provides that, upon receipt of a written request signed by at least 25 

members, the E.C. shall be required to call a special meeting of the General 

Assembly within two weeks of receipt of the written request (Art. X, s. 2(b)).  In 

order to be eligible to vote at a meeting of the General Assembly, a full member 

must have paid his dues prior to the commencement of the meeting (Art. XI, 

s. 4).  It provides that for a General Assembly there must be a quorum consisting 

of the greater of 33 members and 33 per cent of the full membership (Art. XI, 

s. 1): 

If a quorum is not present ... within one-half hour, then that meeting 
shall be adjourned ....      (Art. XI, s. 3) 

[6] On January 29, 2010, the secretary, Kidwai, gave notice of a meeting of 

the E.C. for January 29, 2010.  In giving the notice, he did not consult Warraich, 

his president.  Warraich, a physician, was on call at a hospital the next day and 

could not attend the meeting.  He asked Kidwai to reschedule the meeting, and 

Kidwai refused.  The meeting proceeded in the absence of Warraich, and a 

resolution was passed terminating the contract of the Imam without notice. 

[7] On February 5, 2010, Warraich conducted a meeting of the General 

Assembly.  None of the formalities of the by-law were observed.  There was no 

notice, agenda, resolution, vote or minutes. 
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[8] On February 6, 2010, Warraich declared that Kidwai and Soufi, who were 

instrumental in passing the January 29, 2010, resolution, were no longer eligible 

to serve on the E.C.  At around the same time, Al-Roubaie, Crishti and Rahim 

resigned from the E.C.  Without a quorum of four E.C. members being present or 

being available, Warraich appointed Hammad Khan to be a member of the E.C. 

and serve as secretary in place of Kidwai and appointed Sabriha Haseeb to be a 

member of the E.C. and serve in place of Soufi. 

[9] From that time onward, Elbakri challenged the authority of Warraich and 

the E.C. to hold office or carry on the function of the E.C.  On return from travel, 

Warraich gave notice of a by-election on June 6, 2010, between 10:30 a.m. and 

12:30 p.m., to vote for three members of the E.C. and to fill the positions of 

second vice-president, treasurer and executive member.  The announcement 

stated that he would serve as chief electoral officer and two electoral assistants 

would be chosen from the floor. 

[10] On May 22, 2010, a petition was signed by 27 persons, asking that there 

be added to the agenda of the June 6, 2010, meeting a resolution of no 

confidence.  No further information was provided in the petition other than to 

state that: 

MIA is holding a special meeting of the General Assembly on June 6, 
2010.  Instead of calling another special meeting, We the undersigned 
support this petition and are requesting that the VOTE OF NO 
CONFIDENCE be added to the agenda of this meeting as per Article X, 
Section 2b. 
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The petition was handed to the vice-president for transmittal to the E.C. as then 

constituted, but it appears that it was not so transmitted.  No evidence has been 

adduced touching on the reason why. 

[11] Late in May 2010, two notices were circulated or posted to members and 

other persons attending one of the mosques.  One alleged that Warraich had 

ignored, violated and shredded the Constitution of the MIA and invited members 

to attend a Town Hall meeting on May 30, 2010.  In bold type, it stated, “VOTE 

FOR NO CONFIDENCE and a Complete NEW-Elections on June 6th ...”  A second 

one stated: 

’Acting President’ has called a special meeting on June 6 to legitimize his 
wrongful acts including appointment of his cronies as member of the 
executive council...  The acting president has demonstrated, from his 
actions, slandering, method of communication, violations to the MIA 
constitution, that he is neither suitable nor qualified to lead ... COME TO 
... SPEAK UP AND CLAIM YOUR RIGHT.” 

[12] On June 6, 2010, supporters of Elbakri’s position attended at the Grand 

Mosque before the scheduled time and set up registration desks at two of the 

entrances to the mosque.  They arranged for persons to staff the desks and 

accept membership applications and membership dues.  They put up notices on 

the walls supporting Elbakri’s position.  They performed these election-related 

functions without the prior knowledge or authority of Warraich, the vice-

president, or other acting members of the E.C.  At about 9:00 a.m., Warraich 

and some of his supporters entered the mosque intending to set up a 

registration desk.  He was essentially ignored by Elbakri’s supporters until he 

attempted to start the meeting.  Whatever membership applications were taken 
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in by Elbakri’s supporters and membership dues collected, nothing was provided 

to Warraich or the E.C., presumably because Elbakri’s group did not recognize 

the authority of Warraich to perform any function of his office. 

[13] There are at least two versions of what happened in the meeting room.  

One is reflected in minutes prepared by someone who was present and reflects 

the position of Elbakri’s witnesses.  The other side is stated in the evidence of 

Warraich and his supporters.  It would be an understatement to say that the 

meeting contemplated by Warraich’s notice did not take place seamlessly or at 

all.  Warraich recited a prayer and then tried to call the meeting to order.  A 

supporter of Elbakri demanded a point of order, and Warraich’s efforts to 

conduct the meeting were frustrated by Elbakri’s supporters.  Voices from 

Elbakri’s supporters drowned out Warraich’s efforts to conduct the meeting.  

There was some pushing among persons present.  Several police officers were 

present.  When the meeting had not convened by about noon, Warraich and 

some of his supporters left the mosque.  Elbakri’s supporters then conducted a 

meeting in which several votes were taken; the need for a quorum was 

addressed; Mark Uddin, a trustee, was appointed to chair the meeting; a motion 

was passed declaring the E.C. “illegal due to their unconstitutional status”; a 

motion to postpone the election of a new E.C. for two weeks was defeated; an 

election steering committee was elected; nominations were received for “the 

seven vacant executive positions”, and they were unopposed and acclaimed.  
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Since that time, Elbakri has filled the office of president, and the other six 

respondents/applicants have sat as member of the E.C. 

[14] Warraich applied to this court for an injunction restraining the persons 

declared elected on June 6, 2010, from filling the positions to which they claimed 

to be elected.  The application was refused by my colleague McCawley J.  I 

heard this motion on September 27 and November 2, 2010, following which I 

reserved decision.  By agreement, the Annual General meeting due to be held in 

November 2010 was deferred pending my ruling on these applications. 

Position of Warraich 

[15] The position of counsel for Warraich is that Warraich was authorized by 

the February 5, 2010, meeting of the General Assembly to remove Kidwai and 

Soufi from the E.C.  His decision to replace them with Khan and Haseeb was 

proper, and these appointments were validly made.  Accordingly, there were 

three vacancies on the E.C. in May 2010, and it was his right to call, schedule 

and conduct a by-election for three positions on June 6, 2010.  The general by-

law makes no provision for recall of officers who have been duly elected.  Even if 

there had been some validity to the challenge to his call for a by-election to fill 

three positions, as president, he has retained the right to conduct whatever by-

election is required.  The election held on June 6, 2010, was invalid for many 

reasons.  The petition was invalid as it was not signed by 25 members.  A vote of 

no confidence is not provided for in the Constitution.  He was not required to add 

the subject of the petition to the agenda for the meeting.  There was no quorum 
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for the meeting.  If there was a quorum, it was established too late, and the 

meeting should have been adjourned.  When the Elbakri group prevented him 

from conducting the meeting, he adjourned the meeting for proper reason and 

left the meeting.  The actions taken at the meeting were constitutionally 

improper, and the elections that took place were invalid.  The whole course of 

conduct of the Elbakri group from the time of the call of the by-election until the 

conclusion of the meeting was such that the results of the meeting are invalid.  

Warraich remains the president.  The E.C. consists of four persons.  What is 

required is a by-election for three members of the E.C. 

Position of Elbakri 

[16] The position of counsel for Elbakri is that Warraich did not have the 

authority to discharge the two members of the E.C. and appoint two 

replacements.  Once the two were discharged and three others resigned, there 

remained only two members of the E.C.  As such, they could not convene a 

quorum or conduct any business.  What was required was a general election to 

elect seven members to the E.C.  The petition was valid and effective to place 

the whole issue before the meeting on June 6, 2010.  The petition compelled the 

consideration by the meeting of a policy issue.  The meeting was properly 

conducted and the results of the election proper.  As such, Elbakri is the 

president, and his board is valid.  If, for some reason, mistakes were made in the 

conduct of the meeting, Warraich should not be heard to question the results 

because he ignored the Constitution in the way he conducted matters between 
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February and June 2010.  Further, he argued that a court should decline to 

intervene in an internal dispute of members of a non-share corporation.  In the 

circumstances, it is appropriate that the court call a general election for all seven 

positions, supervised, if necessary, by an objective third party such as a retired 

justice of this court. 

Analysis 

[17] The general by-law provides for the election of an E.C. that is to carry out 

the policy set by the General Assembly.  In November 2009, Warraich was 

elected to the E.C. and to serve as president for a term of two years.  Rama was 

also elected to the E.C. and to serve as first vice-president for two years.  There 

is no provision in the by-law for recall of officers.  It follows that Warraich and 

Rana remain as officers to this day unless it can be shown that their election to 

the board has been effectively rescinded.  Has their election to the E.C. been 

rescinded? 

[18] The unhappy series of events began in late January 2010.  Although no 

one seeks a ruling on the point, the meeting and resolution that took place on 

January 29, 2010, were of doubtful validity for lack of reasonable notice of the 

meeting given by the secretary, the failure to give the president the opportunity 

to conduct the meeting and the lack of authority on the part of the E.C. to 

terminate the Imam’s contract.  Nothing in the by-law prevented Warraich from 

calling a special meeting of the General Assembly to pass a resolution rescinding 
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the notice of termination.  Instead, he took the steps outlined in paras. 7 and 8 

hereof. 

[19] Warraich’s termination of the services of Kidwai and Soufi on the E.C. was 

plainly invalid.  Nothing in the Constitution authorized such action.  The evidence 

falls short of establishing that the General Assembly authorized it.  No quorum of 

the E.C. was or could have been convened to approve the appointments of Khan 

and Haseeb.  Without more, Warraich remained president and Rama first 

vice-president.  Warraich, as president, had the authority to give notice of a 

by-election.  He did so for three seats on the E.C.  I find that he erred in doing 

so.  He ought to have directed that there be a by-election for five seats. 

[20] The next issue to be addressed is in what manner it may have been open 

to the Elbakri group to properly call into question the validity of the way 

Warraich was conducting matters.  Four possible paths come to mind. 

[21] Firstly, one could try to define a policy issue, if it is possible to do so, and 

have a member propose it to the E.C. for inclusion on the agenda of a duly 

seconded notice of motion for the June 6, 2010, meeting.  The by-law does not 

state that the E.C. is obliged to include it on the agenda.  This provision of the 

by-law may be contrasted with the situation where, on receipt of a valid petition, 

the E.C. must comply with the request.  In this case, no duly seconded notice of 

motion was presented.  Moreover, 

a policy is a governing principle ...  Essentially it establishes a framework 
on what is to be done.  Policies are often philosophically based, providing 
a brief statement of the board’s [in this case, the General Assembly’s] 
view or approach in the matter. 
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(Bourgeois, The Law of Charitable and Not-for-Profit 
Organizations, 3rd ed., (Markham, Ont:  Butterworths, 2002) 

The petition for a vote of no confidence did not raise a policy issue. 

[22] Secondly, on receipt of a request signed by at least 25 members, the E.C. 

is required, within two weeks of receipt, to call a special meeting.  Nothing in the 

general by-law required the special meeting to be part of the June 6, 2010, 

meeting.  Further, it is necessary for the petition to satisfy the requirements of 

the by-law in order to be effective.  The question arises whether at least 25 of 

the 27 persons who signed the petition were members when they signed the 

petition on May 22-23, 2010. 

[23] In order to address this issue, I have considered the contents of the 

petition and compared the names and addresses on the petition with the names 

and addresses on the partial voters list (ex. 7 to the Ciba affidavit sworn July 14, 

2010), the lists and membership applications contained in the affidavit of Ujala 

Nagpal (“Nagpal”) sworn September 7, 2010, and ex. 1 to the Nagpal 

cross-examination.  There is nothing contained in the petition to suggest that 

those who signed were at the time members of MIA.  It states, “We the 

undersigned support ...”, suggesting that no genuine effort may have been made 

to inquire whether those who signed were members.  While there is some 

evidence touching on the signing of the petition, no deponent clearly stated that 

all persons who signed were members at the time.  To say so would have been 

factually incorrect.  I find that there are at least three names on the petition of 

persons who had not signed membership applications by May 23, 2010.  I refer 
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to Naeem Omer, Muhammad Tariq Mian and Flahet Mian.  In addition, although 

at least eight other applications were signed by May 23, 2010, the applications 

were not delivered to the secretary until a later date.  I refer to Ahmad Naeem, 

Quamer Hameed, Farrah Mian, Muzaffer Mian, Amer Butt, Alya Butt, Raza Butt 

and Rabia Butt.  I find that when the petition was signed it did not contain the 

signatures of 25 members as defined in the general by-law.  The petition is 

invalid and incapable of supporting a call for a special meeting.  Nor can it 

support a call to add a motion for no confidence to the agenda for the June 6, 

2010, meeting. 

[24] Thirdly, under s. 104(1) of Act, members can seek the removal of a 

director by ordinary resolution at a special meeting.  The requirements of the 

meeting include notice to the director, a statement of grounds, the right to be 

heard and the right to submit a statement giving the reasons why the director 

opposes the proposed action.  It is conceivable that, if there had been a valid 

petition presented to the E.C. seeking the removal as directors of the two 

remaining directors and two appointed directors, a resolution might have passed 

at a special meeting and been upheld.  If it had been passed, a general election 

would have been required.  I assume, although I need not decide, that, by 

analogy to a Parliamentary situation, Warraich would have been entitled to 

organize and conduct the election.  Nothing that transpired in this case can 

support a finding under s. 104(1) of the Act. 
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[25] Fourthly, the Elbakri group might have put forward a slate of candidates 

for a three-person by-election and worked to change the direction of the MIA 

within the provisions of the by-law.  This was not the procedure followed. 

[26] If there were nothing more to the case, I would declare the actions taken 

at the meeting on June 6, 2010, invalid.  It follows that the resolution declaring 

the Warraich E.C. illegal and the election of the Elbakri E.C. are invalid and 

cannot be sustained. 

[27] There are numerous other grounds on which the meeting of June 6, 2010, 

was irregular and the results set aside, and I will deal with them briefly.  Firstly, 

a resolution that the E.C. is “illegal due to their unconstitutional status” cannot 

be sustained.  Nothing in the by-law precluded Warraich from calling a by-

election to fill all vacancies in the E.C.  Secondly, the whole series of events, 

from the set up of tables staffed by persons not supervised by Warraich, the 

taking of memberships without regard to Warraich, the course of conduct that 

prevented Warraich from convening the meeting, establishing whether a quorum 

was present, and the conduct of the meeting without proper notice by persons 

who did not have the authority to do so under the by-law, establish sufficient 

grounds to set aside the results of the meeting held on June 6, 2010.  It is hard 

to say whether a quorum was present, and the inability to do so is the fault of 

both sides.  Warraich did not maintain proper membership lists on a timely basis, 

and it is not clear from the evidence whether a proper count was or could have 

been taken at the meeting in the circumstances of this case.  The post-meeting 
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attempts to establish whether there was a quorum are not very helpful.  As for 

Warraich’s departure from the meeting, I find that the meeting he called, the 

only one validly scheduled to take place, was adjourned as there was no way it 

could have taken place.  Whether Warraich said the word “adjourned” or was 

heard to say it is not material in the circumstances of this case. 

[28] While there is authority that courts should be slow to intervene in the 

affairs of non-share corporations and charitable and religious institutions, I find 

that this is a case where it is appropriate for this court to intervene.  In the case 

of Association of Pakistani Canadians of Manitoba Inc. v. Sheikh et al. 

(1987), 50 Man.R. (2d) 146, De Graves J. stated: 

[20] The combined effect of s. 138(1) and 139 of the Corporations Act 
gives the courts a very large discretion in a proper case to call and 
conduct meetings and elections.  This discretion, however, is not 
unfettered and should not be used as an unwarranted intrusion into the 
domestic affairs of an association. 

[21] Courts cannot ignore the infra-structure of a share or non-share 
corporation.  The procedure created by the constitution and by-laws of a 
corporation as a matter of respect for its self-government should be 
observed.  In short, the court should not be too ready to act as a political 
arbiter to settle the internal struggles of its members, even though there 
have been irregularities if those irregularities do not substantially affect 
the majority wishes of the voting constituents of the corporation. 

[29] In this case, the only clear and indisputable expression of the will of the 

majority is reflected in the result of the November 2009 election.  Both sides in 

this case acknowledge that some election is required, though they disagree on 

how many positions are the proper subject of the election.  Both parties have 

sought court intervention in the notices of application filed.  I find that it is 
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appropriate for the court to intervene and make an order that is fit and just.  The 

orders that I make are as follows: 

(i) the results of the meeting on June 6, 2010, are set aside; 

(ii) the actions taken by Warraich to dismiss Kidwai and Soufi and 

appoint Khan and Haseeb are set aside; 

(iii) Warraich and Rama are reinstated as members of the E.C., as 

president and first vice-president respectively, and Kidwai, Soufi, 

Al-Roubaie, Crishti and Rahim may be reinstated to the E.C. if they 

accept reinstatement within seven days of entry of this order; and 

(iv) if, after seven days, there are one or more vacancies on the E.C., a 

by-election shall be called under the supervision of the court and 

pursuant to the provisions of the general by-law. 

[30] In paras. 1 and 2 hereof I referred to the issue relating to leadership of 

the MIA.  I have, in these reasons, set out my findings on the leadership issues.  

Warraich’s notice of application seeks an oppression remedy under the Act.  His 

notice alleges that: 

The business or affairs of MIA have been carried on or conducted in a 
manner, and the powers of the Respondents purporting to be directors of 
the corporation have been exercised in a manner that is oppressive or 
unfairly prejudicial, or that unfairly disregards the interests of the 
members of MIA and the duly elected members of the Executive Council. 

Counsel for Warraich adduced little or no evidence in support of an oppression 

remedy and made no submission on the point.  Counsel for Elbakri submitted in 

his brief that no case has been made out for an oppression remedy.  I am not 
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granting an oppression remedy and am giving a declaration under other 

provisions of the Act. 

[31] For the above-mentioned reasons, I make the orders set out in para. 29.  

If there are one or more vacancies on the E.C., counsel shall make an effort to 

agree on the date, place and time for a by-election; the agenda for the meeting; 

the list of eligible voters; the procedure to be followed; and the nature of 

supervision to be provided.  If counsel are unable to agree on these matters, I 

will expect to receive written submissions from counsel.  Costs may be spoken 

to. 

 
      

J. 
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